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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





FAILURE TO INSTRUCT AND CHARGE COURT 


@ An accused was recently tried by special 
court-martial for an offense to which he pleaded 
not guilty. Upon the conclusion of the prose 
cution and defense, the court closed for voting 


“upon the findings and found the accused guilty, 


Prior to closing for voting on the findings, the 
President neglected to instruct the court on the 
elements of the offense and charge the court on 
the burden of proof and presumption of inno- 
cence as required by Article 51(c), UCMJ, and 
73a and b, MCM, 1951. A Board of Review 
affirmed the sentence which included a bad con- 
duct discharge. The Board of Review was of 
the opinion that the President of the special 
court-martial committed error in not conform- 
ing to the mandatory requirement that he in- 
struct and charge the court but, nevertheless, 
was also of the opinion that the substantial 
rights of the accused were not materially preju- 
diced by such error, because there was sufficient 
competent evidence to establish all the elements 
(Continued on page 25) 





CORRECTION 


The JAG Journal for February 1952, 
stated on page 2, 2nd column: “Records of 
special and summary courts-martial in their 
correct form are to be found in the appen- 
dices hereto.” 

The statement was erroneous and should 
be lined out in your copy. 








Artic 
timo: 
witn 
Sena 
cates 
feasi 
buna 
entir 
twee! 
contr 
sence 
view, 
provi 





'UNITED STATES COURT OF MILITARY APPEALS 


By MAJ RAYMOND F. GARRATY, USMC 


In a quiet ceremony in Washington, D. C., 
o:: June 20, 1951, Judge Matthew J. McGuire, 
A sociate Judge of the District Court for the 
D strict of Columbia administered the oath 
o office to the Honorable Robert E. Quinn, 
G :orge W. Latimer, and Paul W. Brosman, the 
first judges of the United States Court of Mili- 
tcry Appeals. This court, created by Public 
Lew 506, 81st Congress, was officially con- 
st tuted by presidential order on June 20, 
1°51, and met for its first session on the fol- 
Icwing day. Its creation marks one of the 
most salutary changes ever incorporated in 
military and naval law. 





ERHAPS NO OTHER SECTION of Public 

Law 506 created so much controversy as did 
Article 67, which created the Court. The tes- 
timony given by the many and various types of 
witnesses who appeared before the House and 
Senate Committees considering the bill indi- 
cates that opinion was sharply divided as to the 
feasibility of establishing a final appellate tri- 
bunal in the military justice system, comprised 
entirely of civilian judges. Opinion ranged be- 


Bj tween those who sponsored complete military 


+7. control and those who supported a complete ab- 


sence of military participation in appellate re- 
view., Advocates of Article 67 regarded this 


:. fm provision as one of the key sections of the en- 


1952, 
rds of 
. their 


|ppen- 


should 


tire bill. They considered that the review 
method prescribed by the Article is consistent 
with the principle of civilian control of the 
armed forces; that it eliminates any possibility 


of command influence or persuasion; and that 
im it will help to prevent recurrence of the kind of 


criticism that was directed at defects in the 
administration of military justice during World 
War II. Although neither the Senate or House 
committees, in their final report on the Uniform 
Code of Military Justice, came to any conclusion 
in regard to reports of unfairness in the then 
existing system of military justice, they did 
consider the establishment of a civilian court 
of military appeals to be a wise safeguard 


against the possibility of future abuses creeping 
into the new system of justice as established by 
the Code. 

On the other hand, opponents of Article 67 
were equally zealous in their opposition to this 
provision. They considered the existing sys- 
tem of appellate review, particularly with the 
passing of the Elston Act, which provided a final 
appellate review by service personnel within the 
department concerned, an adequate answer to 
the criticism that had been leveled against the 
review system. Critics of the civilian court of 
review considered that such a court would lack 
the necessary military background; that the 
civilians on such a court would be dealing with a 
field of law that required a special conditioning 
based on actual military experience, and that 
such a court as proposed would lack that quali- 
fication. And further, that the proposed court, 
whose duty it would be to give final appellate 
review for all branches of the service, could not 
give adequate consideration to the large number 
of cases that would be presented to it, without 
creating substantial and deleterious delays in 
military and naval endeavors. 

As a result of the testimony given before com- 
mittees of both the House and Senate, several 
changes were made in Article 67 prior to its 
presentation to Congress for approval, and 
many of the provisions which were objection- 
able to the witnesses who appeared before the 
committees were modified. In order that the 
Court would be completely free from any type 
of external pressures, the term of office for its 
members was fixed at 15 years. It was pro- 
vided that members of the Court would be ap- 
pointed by the President with the advice and 
consent of the Senate. Other provisions were 
added to insure the self sufficiency and high 
prestige of the Court itself. Qualifications for 
membership and salaries of the judges, were 
made comparable to those of members of United 
States Courts of Appeals. As a further indi- 
cation of the intent to maintain the efficacy of 
the Court, it was provided that in the event any 
judge of the Court of Military Appeals should 
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be temporarily unable to perform his duties be- 
cause of illness or other disability, the President 
could designate a judge of a United States Court 
of Appeals to fill the vacancy. In order that no 
confusion would exist as to the status and func- 
tion of the Court, and to eliminate any impres- 
sion that it was an administrative agency of the 
Department of Defense, the name of the tri- 
bunal was changed from the “Judicial Coun- 
cil” to the “United States Court of Military 
Appeals.” 

Since its first meeting on June 21, 1951, the 
United States Court of Military Appeals has 
done much to affirm the confidence of those who 
so strongly supported its adoption, in the House 
and Senate hearings. All three members of the 
Court as constituted have had wide military ex- 
perience, each having served in one of the armed 
services during World War II. All have exten- 
sive legal backgrounds. Chief Judge Robert 
Emmett Quinn was born in Phenix, R. I., on 
April 2, 1894. He received his A. B. degree 
from Brown University in 1915 and his LL. B. 
at Harvard in 1918, and was admitted to the bar 
of the State of Rhode Island in 1917. Chief 
Judge Quinn practiced law at Providence, R. L., 
and served as a State Senator from 1923 to 1925 
and from 1929 to 1933. He was elected Lieu- 
tenant Governor in 1933 and served 3 years in 
that position. In 1937 he was elected Governor 
of Rhode Island and served until 1939. On 
May 1, 1941, he was appointed Associate Judge 
of the Rhode Island Supreme Court, and from 
that position he was nominated by the President 
as Chief Judge of the United States Court of 
Military Appeals. During World War I he was 
a member of the United States Diplomatic In- 
telligence Service, serving in both England and 
France. During World War II as a Captain, 
United States Naval Reserve, he served as lega! 
officer, First Naval District. During 1947 
through 1950 Judge Quinn was the Command- 
ing Officer of the Naval Reserve Law Unit 
organized in Rhode Island. 

Judge George W. Latimer was born in 
Draper, Utah. He received his LL. B. at the 
University of Utah in 1924 and was a practicing 
attorney in Salt Lake City from 1925 until 1940 
and from 1945 to 1946. In November 1946, he 
was elected to the Supreme Court of the State of 
Utah for a 10-year term and served on that court 
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until June, 1951, at which time he resigned to 
accept the Presidential appointment to tue 
United States Court of Military Appeals. Judze 
Latimer has had approximately 26 years of mili- 
tary service with the Utah National Guard ad 
the United States Army. While attending tie 
University of Utah he enrolled in the Reserve 
Officers Corps and graduated from the Battery 
Officers Course, Fort Sill, Okla. In 1940 he was 
called to active duty as a divisional staff officer 
of the 40th Infantry Division. Hesubsequently 
was promoted to Colonel and became Chief of 
Staff of the Division, serving in that capacity 
in Hawaii, Guadalcanal, New Britain and 
Luzon, Neyros and Panay, and the Philippine 
Islands. He was awarded three battle stars 
and the Legion of Merit for duty in combat. 
Since being relieved from active duty in 1945, 
he has had duty with the Army Field Forces, 
Fort Monroe, Va., during which he assisted in 
the preparation of the National Guard Unit and 
Staff Training Program. 

Judge Paul W. Brosman was born in Albion, 
Ill., on November 9, 1899. He received his 
A. B. at Indiana University in 1926, his LL. B. 


_ from the University of Illinois in 1924 and 


J. S. D. at Yale University in 1929. Judge 
Brosman is a member of the bar in Illinois and 
Louisiana. During the period from 1924 to 
1928 he was a member of the faculty at Indiana 
University and later Mercer University. From 
1928 to 1929 he was Sterling Fellow in Law at 
Yale University. In 1929, he joined the faculty 
of Tulane University as professor of law and 
assistant dean, and became dean of the Uni- 
versity Law School in 1937. Judge Brosman 
saw service in both World WarsI and II. On 
June 22, 1942, he was commissioned a Major in 
the A. U. S., assigned to the Army Air Forces. 
In 1943 he graduated from the Judge Advocate 
General’s school, University of Michigan. Dur 
ing the period 1944 to 1945 he was Chief, Mili 
tary Justice Division, Office of the Air Judge 
Advocate, Headquarters, Army Air Forces. A 
the time of his appointment to the United 
States Court of Military Appeals, he was 3 
Colonel in the United States Air Force Reserve, 
on active duty as Deputy Air Judge Advocate 
Continental Air Command. Judge Brosman 
was awarded the Legion of Merit for his services 
in World War II. 
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‘'n preparation for its potentially heavy work- 
loai, estimated by the Department of Defense to 
re: ch several hundred cases annually, the Court 
ha: provided itself with an experienced staff and 
has obtained authorization to increase the staff 
as the volume of cases increases. Three Com- 
mi sioners of the Court have been appointed, 
whose duty it is to assist the Court in all legal 
mz tters and to relieve the Judges themselves of 
soi.e of the heavy workload that is anticipated. 
As a result of these efforts the organization of 
th: Court is adequately prepared for future ex- 
pa ision and no substantial or deleterious delays 
in ‘he review of cases are now foreseen. An in- 
spection of the Court Calendar as of December 
1, 951, reveals that cases are receiving prompt 
co'sideration of the Court. As a matter of gen- 
er: 1 interest a short summary of cases before 
th: Court as of December 1, 1951, appears in the 
fo'lowing table: 


Cases Docketed as of December 1951 


Coast Guard 
Petitions as of 1 December 1951: 
Granted 


Opinions as of 1 December 1951: 
Opinions Rendered 
Opinions Pending 


In further explanation of these figures, it 
might be added that according to Article 67 of 
the Uniform Code of Military Justice, cases may 
come before the Court of Military Appeals in 


First, there is a mandatory review 
by the Court of all cases in which the sentence, 


mas affirmed by an Armed Service Board of Re- 


view, affects a general or flag officer or extends 
to death. As of December 1, 1951, no cases of 
this type have come before the Court. Second, 
the Court is required to review all cases passed 


iv by a Service Board of Review which the 


Judge Advocate General of the Service con- 
ce ned has forwarded to the Court for review. 
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As noted above, nineteen cases have been so cer- 
tified. Finally, it may review at its discretion 
any case in which the sentence extends to a pu- 
nitive discharge or dismissal or confinement for 
1 year or more, passed on by a Board of Re- 
view of any of the Armed Services, where the 
accused has, by petition, invoked its jurisdic- 
tion. The accused must so petition within 30 
days after notification of action by the Board of 
Review. It may be assumed that the majority 
of cases coming before the Court will be of this 
type. As of December 1, 1951, 243 petitions 
have been filed with the Court. Of that number 
28 have been granted and 116 denied. The re- 
mainder are awaiting action of the court. 

It is questionable whether any conclusions 
may be drawn from an analysis of the docket 
of the United States Court of Military Appeals 
at this time. The Court has not been in exist- 
ence long enough to detect any particular trends. 
Article 67 (g) of the Uniform Code of Military 
Justice, requires that the Court and the Judge 
Advocates General of the armed forces shall 
meet annually, to make a comprehensive survey 
of the operation of the Code and report their 
findings to the Committees on Armed Services 
of the Senate and House of Representatives, and 
to the Secretary of Defense. 

At the present time several interesting ques- 
tions, certified by the Judge Advocate General 
of the Navy are before the Court. Among these 
are, whether in an officer impersonation case it 
was necessary for the Government to show that 
the deception was apparent, that someone was 
misled or prejudiced thereby to the benefit of 
the accused; whether an accused may be con- 
victed of theft when it is shown that he appro- 
priated a broken or worn out tool, of no partic- 
ular value except as scrap, located in a salvage 
bin where no records of the material were kept; 
whether the court erred in admitting evidence 
of previous convictions, where the trial counsel 
offered such evidence in his capacity as trial 
counsel, but did not call himself as a witness 
under oath for the purpose of making the offer. 
Like the case of U. S. v. Carter (No. 159, 
USCMA) this case involves the imposition of 
additional punishment where two or more pre- 
vious convictions are proved, pursuant to para- 
graph 127c, Section B, MCM, 1951. 

(Continued on page 27) 





ON THE ADMISSIBILITY OF CONFESSIONS 
PART II 


By LTJG ROBERT EMMET DUNNE, USNR 


In the January issue of the JAG Journal, 
Part | of this two-part series gave us a general 
understanding of the rules that govern ex- 
clusion of confessions from admission in 
evidence. 

Part Il goes further and describes the legal 
effect of each of the commonest practices of 
interrogators, in obtaining confessions. 





We have seen from the preceding article that 
there are two classic rules for excluding con- 
fessions and an additional statutory rule. The 
first rule admits testimony as to the contents 
of a confession as an exception to the rule pro- 
hibiting hearsay if its voluntariness is first 
shown. The confession must be shown to have 
been made under circumstances that do not give 
rise to a suspicion that it might have been ob- 
tained without regard to its truthfulness. If 
this is so, it complies with the rule of evidence 
that would exclude a confession that was not so 
obtained. 

The other basic reason for excluding involun- 
tary confession is constitutional in nature. The 
courts have held that confessions obtained by 
force, regardless of their testimonial value, 
must be excluded as violative of the accused’s 
constitutional rights. 

The third, and statutory, reason for excluding 
confessions is that contained in Article 31 of 
the Uniform Code of Military Justice. There, 
by statute, certain acts or omissions will be 
deemed to render a confession involuntary. It 
might be stated that involuntary in the sense 
that it is used in the Manual really means inad- 
missible by operation of law for a confession 
clearly can be voluntary in the legal sense but 
still inadmissible because of a technical non- 
compliance with Article 31. The trial counsel 
and defense counsel of a court-martial are fre- 
quently confronted with a factual situation 
which has, on numerous occasions, been the sub- 
ject of judicial determination. It is the pur- 
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pose of this article to set forth certain comm n 
practices, either one or more of which is fou:.d 
with amazing frequency in court-martial 
proceedings. 


Admonition to “tell the truth” 


A situation that arises perhaps more than any 
other is this: a trial counsel is attempting to 
introduce a confession of an accused, but some- 
where along the line of the various interroga- 
tions, he had been admonished by someone to 
tell the truth. Prior decisions of the Judge 
Advocate General of the Navy have invariabiy 
held that such an admonition alone is usually 
sufficient to render a confession obtained there- 
after involuntary as a matter of law. An op- 
posite conclusion has been reached by the 
Army,’ the Air Force,’ and the Federal Courts.' 

Recently a Navy Board of Review had before 
it a case wherein it was shown that the accused’s 
executive officer had admonished him to “stop 
lying—tell the truth.” He thereafter confessed 
and the confession was admitted. The accused 
requested representation before a Board of Re- 
view and appellate defense counsel submitted a 
brief urging that the admission of the confes- 
sion was improper and praying that the con- 
viction be set aside on that ground. Cited in 
support of this contention were the CMO’s given 
above. The Government replied, urging the 
singularity of the Navy’s position as opposed to 
the prevailing law in the Army, Air Force, Fed- 
eral, and State Courts. The Board of Review 
affirmed the conviction without comment.°® 


Multiple confessions 


A troublesome situation frequently arises 
when the trial counsel has two confessions. Let 
us assume that the early confession is clearly 





1 CMO 2, 1943, 66; 11, 1932, 6; 12, 1931, 14. 

2 United States v. Nicholas, 28 BR (ETO) 371. 

3 United States v. Hudak, 1 CMR 49; United States v. Foster, 1 CMR 798. 

4 Martin v. United States, 166 F. 2d 76; Murphy v. United States, 285 
F. 801. 


5 United States V. Creswell, 4—51-S—391. 
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inadmissible because of an unlawful influence. 
Acsume further that the second confession was 
obtained without any force or duress and after 
the accused had been properly advised of his 
richts. The court then must determine what 
efiect the acts or omissions that preceded the 
first confession had on the latter one. There is 
a resumption that the invalidating quality con- 
tirues and taints the second confession * unless 
th: Government affirmatively shows that these 
in::uences ceased to operate on the accused’s 
m nd.” 
The Supreme Court of the United States has 
sa d:® 
“Of course, after an accused has once let 
the cat out of the bag by confessing, no 
matter what the inducement, he is never 
thereafter free of the psychological and 
practical disadvantages of having con- 
fessed. He can never get the cat back in 
the bag. The secret is out for good. In 
such a sense, a later confession always may 
be looked upon as fruit of the first. But 
this Court has never gone so far as to hold 
that making a confession under circum- 
stances which preclude its use, perpetually 
disables the confessor from making a 
usable one after those conditions have been 
removed.” 


Article 31 


It would appear that a mere failure to comply 
with the technical provisions of Article 31 prior 
to the first confession would not in and of itself 
render a later confession inadmissible if the pro- 
visions of the Article had by that time been met. 
It goes without saying that if the first confession 
is good and thereafter the accused is illegally in- 
duced to make a second, more complete confes- 
sion, the first is clearly admissible. Undue in- 
fluence does not work retroactively.” 

To date there has been no decision by a Navy 
Board of Review that discusses the effect of re- 
ceiving in evidence a confession obtained in vio- 
lation of Article 31. However the Air Force has 
applied the “harmless error” rule discussed in 
the January article to a situation that involved a 
confession obtained in violation of Article of 





CMO 7, 1949, 181. 

Mangum v. United States, 289 F. 213. 

United States v. Bayer, 331 U. $. 532. 

United States v. Sandquist, 3 CMR 642. 
’ United States v. Trier, 3 CMR 642. 
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War 24, which is similar to Article 31 of the 
Code. They held" that if the remaining evi- 
dence of record is of a compelling nature, the 
conviction might be affirmed regardless of the 
erroneous admission in evidence of the con- 
fession. 


Evidence obtained from inadmissible confession 


Although a confession may have been ob- 
tained by undue influence, nevertheless infor- 
mation obtained solely from the confession 
which leads to uncovering other evidence does 
not bar the admission of the other evidence so 
obtained.’ Thus if an accused, suspected of 
deserting, is made to confess the places of his 
civilian employment or other facts that might 
give rise to an inference that he was possessed of 
the requisite animus non revertendi (intent to 
remain away permanently), evidence of such 
facts will not be excluded merely because ob- 
tained from an involuntary confession. 


Truth serum 


It is axiomatic that a confession to be admis- 
sible must be voluntary. Therefore one who 
confesses to a crime while talking in his sleep 
can prevent the confession from being received 
in evidence against him because it was not a 
voluntary act of his free will.* Similarly 
where an accused was made to submit to an 
interview under sodium amytal (truth serum) 
his confession made while under the influence 
of the drug was held not voluntary and inadmis- 
sible.** 


Polygraph or lie detector 


The results of lie detector tests generally 
have been held to be inadmissible in evidence *° 
but an otherwise voluntary confession is not in- 
validated by the fact that during the interroga- 
tion a lie detector was used, and this is so even 
though as part of the test with the detector the 
accused has been told when it indicated he was 
lying.** However, in determining the effect of 
the use of the polygraph we must always keep 
in mind the basic test of voluntariness set forth 
in the first article. That is: were the prospects 





11 United States v. Batchelor, 3 CMR 45. 
12 MCM, 1951, para. 140a, page 251. 
13 Martinez v. People, 132 P. 64. 

14 United States v. Galla, 1 CMR 77. 

15 Frye v. United States, 293 F. 1013. 
16 United States v. Nash, 66 B. R. 277. 





attending the confession, as weighed at that 
time against the prospects attending nonconfes- 
sion, such as to have created, in any consider- 
able degree, a risk that a false confession would 
be made. 


Trick and deception 


The employment of any artifice, deception, 
or fraud to obtain a confession does not render 
it inadmissible if the means employed are not 
calculated to procure an untrue statement. Ac- 
cordingly, the fact that a confession was pro- 
cured by the employment of falsehood by an 
officer, an investigator, or other person does not 
exclude it, where not calculated to do other than 
elicit the truth.’’ 

In a case ** in which the facts disclosed that 
a murder suspect had been fingerprinted and 
was thereafter shown a “faked” photograph 
purporting to show his thumb print on a shoe 
worn by the deceased at the time of her murder 
and told, falsely, that a witness had seen him 
coming from the place where the body was sub- 
sequently discovered, the court said: 

“With reference to the false statement and 
representations to the accused concerning the 
evidence against him, it has been held that to 


obtain the confession by direct statements of 
this sort does not render it involuntary. (Cases 


cited.) We see no reason for questioning the 
soundness of these decisions. False statements 
as to the amount of incriminating evidence 
against the defendant might tend to make a 
guilty man confess, but would not have that 
tendency if the man were not guilty, unless the 
statement as to the evidence was coupled with 
some promise or representation in regard to the 
advantages to be gained by a confession.” 

It has previously been held *® that if an oral 
confession has been reduced to writing, testi- 
mony regarding the oral confession is inadmis- 
sible, over objection, unless the absence of the 
writing is properly explained. However, the 
Manual changes the old rule. Paragraph 140a 
provides in part: 

“A voluntary oral confession or admission of the ac- 
cused may be proved by the testimony of anyone who 


heard him make it, even though it was reduced to writing 
and the writing is not accounted for.” 





17 22 Corpus Juris Secundum, p. 1450. 
18 Lewis v. United States, 74 F. 2d 173. 
19 United States v. Jackson, 1 CMR 252. 


Under the rule established in the McNabb 
case 7° no confession may be admitted in evi- 
dence if made while the accused was under un- 
lawful restraint. However, the Judge Advocate 
General of the Army has held ** that this rule 
is not applicable to courts-martial. It was there 
held: 

c, a confession is not to be held 
inadmissible merely because although 
otherwise free from taint it has been taken 
while accused was in unlawful restrain*.” 


Solitary confinement 


Perhaps the best way to set forth the state of 
the law with regard to offering into evidence a 
confession which was obtained while, or after, 
the accused had been in solitary confinement is 
to set forth two recent Air Force decisions. In 
one case the confession was held to be involun- 
tary, and in the other it was held properly re- 
ceived by the court. 

In the first case *? the accused was charged 
with stealing Government property. He was 
placed in solitary confinement following his 
arrest and upon making a confession 4 days 
later was released from solitary. The cell in 
which he was incarcerated during such time was 
4 by 10 feet, poorly lighted and ventilated, and 
contained no furniture. The accused was given 
a mattress, and two blankets. Each morning 
he was compelled to arise at 3:45 and roll his 
bed, which could not be unrolled until 9 p. m. 
During the interim he could stand or sit on the 
floor, but was not permitted to lean against the 
wall. He was permitted to leave the cell for a 
drink of water whenever he wanted it, to wash 
before each meal and to take a smoke after each 
meal. Except for such brief absences he was 
permitted to leave only when questioned by 
investigators. During repeated questioning, 
there was an implication that such confinement 
would continue until a confession was obtained. 
It was in this case held that the confession 
obtained was not voluntary. 

In another Air Force Case ”* an accused testi- 
fying as to the involuntary nature of a confes- 
sion stated that he had made the statement in 
order to get out of what he called a “black box” 





20 McNabb v. United States, 318 U. $. 332. 
21 United States v. Richardson, 77 B. R. 1. 
22 United States v. Lindblad, 1 CMR 265. 
23 United States v. Lea, 1 CMR 214. 
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‘In re 





cel|, measuring 6 feet long, 5 feet wide and 7 feet 
hivh, containing three airholes, approximately 
6 -nches square, two of the openings being in 
th: door and the third in the window. He ad- 

‘:ted that he was not promised anything, was 
nc. threatened in any way, and that the investi- 

2 or who obtained the confession was consid- 


te in interrogating him. There was no. 


dence that he was mistreated or denied any 
 nfort while he was so confined, and there was 
evidence that he was led to believe that he 
’ uld be kept in the cell until he confessed or 


it anyone told him that he would be released 
ie made a statement. The investigator testi- 


| that prior to obtaining the confession he 
vised the accused of his rights and told him 
1i1t he did not have to give a statement, but 
it if he did, it might be used in evidence 
1inst him. The accused thereafter typed out 
‘tatement and signed it in his presence. It 
7S held that the reception into evidence of this 
confession was not in error. 


Corroboration 


A rule that is frequently misinterpreted by 
many people involved in courts-martial is the 
one that requires that a confession be corrobo- 
rated. Much confusion surrounds the quantum 
of such corroborating evidence that must be 
admitted. .The rule does not require, as is popu- 
larly thought, that the corpus delicti be proved 
beyond a reasonable doubt, but merely that suf- 
ficient independent evidence be admitted which, 
when considered with the confession convinces 
the court beyond a reasonable doubt that a 
crime was committed and that the accused com- 
mitted it. -The reason for the rule is to insure 
that the accused has not confessed to a fictitious 
crime. 


Miscellaneous 


Where an accused takes the witness stand on 
voir dire for the limited purpose of testifying 
relative to the involuntary nature of an offered 
confession, he may not, on cross-examination, 
be asked whether the statement is true.** This 





‘In re Graham, Section 12 proceeding, JAG |: 6 (10 Sept. 1951). 


has been held to exceed the limited purpose and 
to amount to an inquiry on the merits. How- 
ever, he may be asked whether the statement 
was voluntary. ' 

Instances have arisen where trial counsel, in 
possession of an inadmissible confession, uses 
it for the purpose of impeachment by showing 
it as a prior inconsistent statement when the 
accused becomes a witness on the merits. Such 
a practice has been held unreasonable, unjust, 
and unacceptable to court-martial procedure.”® 
One cannot accomplish indirectly that which 
could not have been done directly. 

However the above rule does not apply if the 
accused is charged with making inconsistent 
statements. In one case ** the accused A made 
a statement under oath which implicated him 
and another man, B, in certain irregularities. 
On the subsequent trial of B for these irregu- 
larities, A gave testimony which conflicted with 
his prior statement. A was then brought to 
trial on a specification that alleged that he 
intended to defeat the ends of justice. The prior 
statement was offered, shown to be involuntary, 
but nontheless accepted as it did not admit guilt 
of the crime for which A was now on trial. 


Conclusion 


The article that appeared in the January JAG 
JOURNAL discussed the basic principles regard- 
ing the admissibility into evidence of con- 


fessions. In this concluding article we have 
attempted to demonstrate the state of the law 
in regard to certain practices that frequently 
occur in securing confessions. Because of the 
scope of the subject, no attempt has been made 
to thoroughly cover the decided cases on any one 
particular point. However, the citations given 
will be found to be leading cases on the subject. 
They in turn cite numerous other cases which 
must be carefully examined should the points 
discussed be of particular importance to the 
reader. t 





25 CMO 1, 1945, 31. 
26 CMO 4, 1931, 8. 
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CRIMINAL LAW NOTES - 





Prepared by the MILITARY JUSTICE DIVISION of the 


SEARCH AND SEIZURE—The use in evidence of 

goods seized on premises of a person other than 
the accused during the course of a search made 
without a search warrant, even though the seized 
property was contraband in which Congress has 
declared no property rights exist, is a violation of 
the Fourth Amendment. 
@ In United States v. Jeffers, a United States 
Supreme Court case decided on November 13, 
1951, the accused had originally been convicted 
of violation of the Federal narcotics laws in the 
District Court. The Court of Appeals reversed 
the conviction by the District Court on the 
ground that the contraband narcotics used in 
evidence were unlawfully seized. Stating that 
the determination of the question involved was 
of importance in the administration of criminal 
justice, the Supreme Court reviewed the case 
and affirmed the decision of the Court of 
Appeals. 

The evidence disclosed that a house detective 
in a District of Columbia hotel was approached 
by one Roberts, who offered him $500 to let him 
into a room occupied and paid for by two aunts 
of the accused. Roberts told the house detec- 
tive, Scott, that the accused had “some stuff 
stashed” in the room. Scott told Roberts to 
come back later in the evening, and when Rob- 
erts had departed he called Lt. Karper of the 
Metropolitan Police narcotics squad. When 
Karper arrived at the hotel he and Scott went 
to the room in question. Finding no one in the 
room, they obtained a key from the assistant 
manager of the hotel, entered, and conducted a 
detailed search. During the search 19 bottles 
of cocaine and one bottle of codine were found. 
The bottles were seized and turned over to a 
Federal narcotics agent. When arrested on the 
following day, the accused claimed ownership 
of the narcotics. His aunts disclosed that they 
had given the accused a key to the room and that 
he had their permission to use the room at will. 
They had not given him permission to store 
narcotics in the room and did not know they 
were so stored. 

In confirming the Court of Appeals decision 


10 
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that the seizure was a violation of the Four h 
Amendment, and that, on motion of the accuse], 
the fruitage of the seizure should have been e<- 
cluded as evidence, the Supreme Court state], 
“The Fourth Amendment prohibits both unre:- 
sonable searches and seizures, and its prote:- 
tion extends to both ‘houses’ and ‘effects.’ Over 
and again this court has emphasized that thie 
mandate of the amendment requires adheren:e 
to judicial processes. See Weeks v. United 
States, 232 U.S. 383 (1914) ; Agnello v. United 
States, 269 U. S. 20 (1925). Only where in- 
cident to a valid arrest, Rabinowitz v. United 
States, 339 U. S. 56 (1950) or in ‘exceptional 
circumstances,’ Johnson v. United States, 333 
U. S. 10 (1948) may an exemption lie and then 
the burden is on those seeking the exemption to 
show the need of it, McDonald v. United States, 
335 U. S. 451, 456 (1948). In so doing the 
amendment does not place an unduly oppressive 
weight on law-enforcement officers, but merely 
interposes an orderly procedure under the aegis 
of judicial impartiality that is necessary to at- 
tain the beneficent purposes intended. Johnson 
v. United States, supra. Officers, instead of 
obeying this mandate, have too often, as shown 
by the numerous cases in this court, taken mat- 
ters in their own hands and invaded the security 
of the people against unreasonable search and 
seizure.” 

The court pointed out that there were no ex- 
ceptional circumstances present to justify the 
action by the officers and that they could have 
easily obtained a warrant without danger of the 
evidence being destroyed. “Instead, in enter- 
ing the room and making the search for the sole 
purpose of seizing the respondent’s narcotics, 
the officers not only proceeded without a war- 
rant or other legal authority, but their intrusion 
was conducted surreptitiously and by means de- 
nounced as criminal.” 

The Government contended that even though 
the seizure was unlawful as to the aunts of the 
accused, there was no invasion of the rights of 
the accused and he, therefore, lacked the neces- 
sary standing to suppress the evidence seized. 
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In answering this argument the court said, 
“_ . we do not believe the events are so easily 
is-lable. Rather they are bound together by 
th: one sole purpose—to locate and seize the 
nzvcotics of respondent. The search and seiz- 
ure are, therefore, incapable of being untied. To 
hc id that this search and seizure were lawful as 
to the respondent would permit a quibbling dis- 
tii ction to overturn a principle which was de- 
si ned to protect a fundamental right.” 

The Government further urged that since 
ni rcotics are contraband goods and Congress 
h: s stated that no property rights shall exist in 
such goods, there can be no violation of the 
Fourth Amendment in the search and seizure. 
Pcinting out that the court has disposed of this 
cc itention in Trupiano v. United States, 334 
U. S. 699, the court went on to say that “the 
sane section [of the narcotics law] declaring 
thit ‘no property right shall exist’ in contra- 
band goods provides for the issuance of search 
warrants ‘for the seizure’ of such property. 
The Government’s view in Trupiano was that 
the latter provision applied ‘when the entry 
must be made to seize’; but not ‘where, after a 
lawful entry for another purpose, the contra- 
band property is before the eyes of the enforc- 
ing officers.’ This construction would make it 
necessary for the officers to have a search war- 
rant here. We are of the opinion that Con- 
gress, in abrogating property rights in such 
goods, merely intended to aid in their forfeiture 
and thereby prevent the spread of the traffic in 
drugs rather than to abolish the exclusionary 
rule formulated by the courts in furtherance of 


athe high purposes of the Fourth Amendment. 


See In re Fried, 161 F. 2d 453 (1947). Since 
the evidence illegally seized was contraband the 
respondent was not entitled to have it returned 
tohim. It being his property, for purposes of 
exclusionary rule, he was entitled on motion to 
have it suppressed as evidence in his trial.” 


COUNSEL FOR ACCUSED—An accused does not 
enjoy the effective aid of counsel if denied the 
right of private consultation with him; therefore, if 
the defendant could show that her telephone con- 
versations with counsel both before and during trial 
were intercepted, this would be sufficient ground 
for reversal as a violation of the Fifth and Sixth 
Amendments. 
® In Coplon v. United States, a United States 
court of appeals case decided on June 1, 1951, 
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. 
the court had before it two appeals filed by 
Judith Coplon. The first was filed after her 
conviction in the United States District Court 
for the District of Columbia for copying, taking, 
concealing, and removing documents of the De- 
partment of Justice, in which she was employed, 
to the injury of the United States and to the 
advantage of a foreign nation. While this 
appeal was pending, the defendant’s motion for 
a new trial was denied by the District Court. A 
second appeal from the denial of this motion 
was filed. Although the opinions on the two ap- 
peals were combined they were considered sep- 
arately. The court of appeals held that there 
was sufficient evidence to sustain the verdict of 
the jury and affirmed the conviction. However, 
on the second appeal, it found that the District 
Court erred in denying the defendant’s motion 
for a new trial. For this reason, the order 
denying the motion for a new trial was set aside 
and the case was remanded with directions. 

The defendant’s motion for a new trial was 
based on the ground of newly discovered evi- 
dence which concerned wire tapping. The de- 
fendant charged that this new evidence would 
show that F. B. I. agents intercepted telephone 
conversations between her and her counsel, both 
before and during the trial, and that she had 
thereby been deprived of her constitutional 
rights. The District Court had dismissed this 
charge by saying that, even if it occurred, it 
was nothing more than a serious breach of 
ethics unless evidence used at the trial was se- 
cured in this manner. The court of appeals, 
however, expressed a different view as follows: 
“If this occurred, it was a violation of the ap- 
pellant’s constitutional rights. The Fifth 
Amendment enjoins that no person be deprived 
of life, liberty, or property without due process 
of law. Such due process includes the right of 
one accused of crime to have the effective and 
substantial aid of counsel. Neufield v. United 
States, 1941, 73 App. D. C. 174, 182, 118 F. 2d 
375, 383. Moreover, the Sixth Amendment 
provides that ‘In all criminal prosecutions, the 
accused shall enjoy the right to have the assist- 
ance of counsel for his defense’.” The court 
went on to add that, “. . . the due process clause 
of the Fourteenth Amendment gives the accused 
in criminal prosecutions the right to the assist- 
ance of counsel at all times. It is well estab- 
lished that an accused does not enjoy the effec- 


17 





tive aid of counsel if he is denied the right of 
private consultation with him.” 

The court quoted with approval the following 
passage from the decision in the case of United 
States v. Venuto, 182 F. 2d 519: “To deprive 
an accused defendant and his counsel of the 
right to consult with each other during an eight- 
een hour court recess was most certainly depri- 
vation of the defendant’s constitutional right 
to consult counsel at all stages of the proceed- 
ing. We can find no justification for imposing 
a restriction of silence between accused and 
counsel during a trial recess. We reject the 
government contention that defendant and his 
counsel must prove affirmatively the exact 
prejudice produced by this injunction in a fed- 
eral prosecution. Not only would this require 
them to disclose what would have been privi- 
leged communication between attorney and 
client, but, as stated in Glasser v. United States, 
315 U. S. 60: ‘The right to have the assistance 
of counsel is too fundamental and absolute to 
allow courts to indulge in nice calculations as 
to the amount of prejudice arising from its de- 
nial.’ By restricting the right of consultation 
between this defendant and his counsel during 
court recesses, defendant was denied the right 


to have the assistance of counsel for his defense, 
as guaranteed by the Sixth Amendment to the 


Constitution. His objection on this ground and 
his motion for mistrial directed to the trial court 
were well founded. Accordingly, the convic- 
tion must be reversed and a new trial granted.” 

After citing numerous state cases which have 
strictly enforced the right of the accused to 
private consultation with counsel, the court of 
appeals held that, “These cases unequivocally 
establish the principle that the two amendments 
guaranteed to persons accused of crime the right 
privately to consult with counsel both before 
and during trial. This is a fundamental right 
which cannot be abridged, interfered with, or 
impinged upon in any manner. The prosecu- 
tion is not entitled to have a representative 
present to hear the conversations of accused and 
counsel. We consider it equally true that a de- 
fendant and his lawyer have a right to talk to- 
gether by telephone without their conversations 
being monitored by the prosecution through a 
secret mechanical device which they do not know 
is being used. It would not be an answer to 
say that the accused cannot complain of the 


12 


interception of his telephone conversations wi'h 
his counsel if he had on other occasions amp e 
personal consultation with his lawyer, face 0 
face, which no person overheard. That fat 
would not erase the blot of unconstitutionali y 
from the act of intercepting other constl- 
tations.” 

In commenting on the District Court’s co.- 
tention that a new trial could not be granted u1- 
less the interception yielded evidence which w is 
used against the defendant, the court said, “Ve 
think it is further true that the right to have 
the assistance of counsel is so fundamental ai.d 
absolute that its denial invalidates the trial .it 
which it occurred and requires a verdict of 
guilty therein to be set aside, regardless of 
whether prejudice was shown to have resulted 
from the denial. In the Glasser case, having 
held that the trial court ‘denied Glasser his right 
to have the effective assistance of counsel, guar- 
anteed by the Sixth Amendment,’ the Supreme 
Court said: ‘this error requires that the verdict 
be set aside and a new trial ordered as to 
Glasser.’ ” 

The court concluded that the District Court 
had erred and directed that; “. . . the order 
denying the motion for a new trial will be set 
aside, as far as that ground is concerned, and 
the case will be remanded for a hearing to deter- 
mine whether the alleged interception actually 
occurred. If so, the District Court should 
award a new trial.” 

The majority view that there should be a 
new trial, even though there was no showing 
that the defendant was deprived of the full aid 
of counsel, was opposed in the dissenting opin- 
ion. The dissenting judge’s remarks ended 
with, “For reasons stated, I think the convic- 
tion should be affirmed now, without further 
proceedings. However, as under the majority 
ruling the case must go back to District Court, 
I do with all deference submit that the ultimate 
and controlling issue there should be: Was the 
defendant deprived of the full aid of counsei? 
If so, she should have a new trial. If not, it 
must follow that she has had a fair trial and 
should not be granted another. Resort to the 
drastic action of allowing a retrial cannot serve 
to vindicate a right which has not been abridged. 
Precious though the right to aid of counsel may 
be as a safeguard to life and liberty, it is not a 
fetish to be worshiped blindly.” tL 


JAG JOURNAL 


On 
those 
is ap 
rer’ d 
ings i: 
errors 
deter 
or no 
prejuc 
rontin 
ture o 
court. 

A i 
this d 
be de 
erald 
Unites 


RIC 
er] 
been 1} 
techni 
accuse 
only n 
many 
form. 
of th 
many 
nitum 
enacte 
for th 
regar 
intric: 
thwar 
statut 
amenc 
“On ; 
or moti 
the cou 
the ent 
technic 
affect t 
Likew 
provis 
tice.? 


Kottec 
See al 


MARC 


9 
















One of the most difficult problems facing 
those who are involved in appellate review 
is @ proper application of the “harmless er- 
ror” doctrine. Each time a record of proceed- 
ings is reviewed by higher authority, in which 
errors appear to have been made at trial, a 








= 4 determination must be made as to whether 
J at O° not the rights of the accused have been 






t of g Preiudiced by the errors to the extent of war- 
3 of @ ranting a reversal and nullifying the expendi- 
ited @ tere of time and effort on the part of the trial 





court. 

A good understanding of the purpose of 
this doctrine and how it should be used can 
be derived, however, from a study of the Fed- 
eral decisions, particularly a recent case in the 
United States Court of Military Appeals. 
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RIOR TO ENACTMENT of the “harmless 
error’ rule by Congress, appellate courts had 
been reversing lower court decisions on highly 
technical errors which in no way affected the 
accused’s substantial rights. This caused not 
only much public dissatisfaction, but prompted 
many prominent legal scholars to instigate re- 
form. Reacting to the widespread criticism 
of the numerous “loopholes” which enabled 
many criminals to prolong litigation ad infi- 
nitum, if not to avoid justice entirely, Congress 
enacted the “harmless error statute” to provide 
for the functioning of judicial process without 
regard for the numerous technical errors and 
intricate procedural defects which theretofore 
thwarted fair justice. The “harmless error 
statute,” Section 296 of the Judicial Code, as 
amended (28 U.S. C. Section 391) provides: 
“On a hearing of any appeal, certiorari, writ of error, 
or motion for a new trial, in any case, civil or criminal. 
the court shall give judgment after an examination of 
the entire record before the court, without regard to the 
technical errors, defects, or exceptions which do not 
affect the substantial rights of the parties.” 
Likewise, Congress saw fit to enact a similar 
provision in our Uniform Code of Military Jus- 
tice.2 This is contained in Article 59 (a) as 
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Kotteakos v. United States, 328 U. S$. 750, 759 (1946). 
See also Par. 87 (c), MCM. 
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HARMLESS ERROR 


By LT HENRY B. NESBITT, USNR 


follows: 


“A finding or sentence of a court-martial shall not be 
held incorrect on the ground of an error of law unless 
the error materially prejudices the substantial rights of 
the accused.” 

Needless to say, the broad language of either 
of these statutes needs judicial interpretation. 
Neither contains an explanation as to what con- 
stitutes a “technical” error or “substantial” 
error. It seems, however, that the deprivation 
of a specific constitutional right or failure to 
observe a specific command of Congress will 
constitute reversible error irrespective of 
whether the finding was affected or the court 
prejudiced. Such errors would be the admis- 
sion of evidence obtained by an illegal search 
and seizure,’ refusal to instruct that guilt can- 
not be inferred from defendant’s failure to tes- 
tify,* deprivation of right to counsel,® or failure 
to afford the accused the right to be present at 
all times during the proceedings. Others are 
those that can be classified as prejudicial per se; 
e. g., inflammatory remarks tending to create 
racial or religious prejudice.’ A third group, 
those which substantially influence the finding 
of the court to the prejudice of the accused, re- 
quire application of some tests that will aid in 
determining whether they are “harmless” or 
“prejudicial.” The United States Court of 
Military Appeals has recently supplied these 
tests for the military. 

In United States v. Lucas (No. 7), decided 
on 8 November 1951, the offense with which 
the accused was charged occurred prior to 
the effective date of the Code, but trial was 
conducted under the new Act. A plea of 
guilty was entered after which the president 
of the special court-martial proceeded to warn 
of the effect of the plea. Subsequent to this 
explanation, the accused stated that he un- 
derstood the plea and the court proceeded to 
receive personal data and evidence of a previous 
conviction. By secret ballot the sentence was 





3 United States v. Jeffers, 342 U. S$. 48 (1951). 

* Bruno v. United States, 308 U. S. 287 (1939). 

5 Powell v. Alabama, 287 U. S. 45 (1932). 

6 Fina v. United States, 46 F. 2d 643 (C. C. A. 9th, 1927). 

T Fontenello v. United States, 19 F. 2d 921 (C. C. A. 9th, 1927). 









voted and the accused was then sentenced. The 
court failed to comply with paragraph 73 (b) 
of the Manual which provides that after in- 
structing the court as to the elements of each 
offense, the law officer shall in all cases, includ- 
ing those in which a plea of guilty has been en- 
tered, charge the court on the elements of the 
offense to which the plea has been entered. One 
of the issues raised on appeal was whether or 
not this failure to instruct constituted preju- 
dicial error. While the court noted that the 
provisions of Section 73 are mandatory and 
should be complied with, it held this error did 
not prejudice the substantial rights of the 
accused. Reference was made to paragraph 
87 (c) of the Manual stating the tests to be ap- 
plied by a convening authority in determining 
whether errors are substantial, and then the 
Court proceeded to adopt the language used in 
Kotteakos v. United States, 328 U.S. 750 (1946) 
as follows: 
“. . . [The test must be] what effect the 
error had or reasonably might be taken to 
have had upon the jury’s decision. The 
crucial thing is the impact of the thing 
done wrong on the minds of other men, not 
on one’s own, in the total setting. 


“If when all is said and done, the convic- 
tion is sure that the error did not influence 
the jury, or had but slight effect, the ver- 
dict and the judgment should stand, except 
perhaps where departure is from a consti- 
tutional norm or a specific command of 
Congress (citing Bruno v. United States, 
308 U. S. 287, 294) . . . The inquiry can- 
not be merely whether there was enough 
to support the result apart from the phase 
affected by the error. It is rather, even 
so, whether the error itself had substantial 
influence. If so, or if one is left in grave 
doubt, the conviction cannot stand.” 

Recent decisions of the Boards of Review reflect 
application of these tests.* 

However, it is also noted that the Court by 
its decision in the Lucas case, supra, did not 
intend to open the door to slip-shod justice. As 
said by Judge Latimer, 

“ . . we hold that the provisions of Sec- 


tion 73 of the Manual are mandatory and 
should be complied with by the law mem- 
bers and the president of courts-martia! 
and the failure to follow out the mandate 
as required by that section when a plea o° 
guilty is entered is an error as a matter 0° 
law. 


“By reversing the board of review we do 
not wish to be understood as holding tha: 
courts-martial should not strictly comply 
with the provisions of the new Code anid 
the Manual for Courts-Martial, United 
States, 1951. While the Act and Manual 
have been in force for only a short time 
members selected should fully apprise 
themselves of their requirements and will- 
ingly follow the mandates. The fewer er- 
rors of law the fewer complaints about 
injustice.” 
And, it might be added, that one who attempts 
to do the minimum and tread the fine line of 
“harmless error” is on dangerous ground for 
what might be held harmless in one instance 
could well be held to be prejudicial in another, 
depending on the circumstances. 

It is suggested that the first thing to look for 
in a record in order to determine whether an 
error is “technical” or “substantial” is some 
positive indicia as to the effect that it may have 
had on the members of the court. Comments 
or questions put to witnesses may reveal how 
they felt about the erroneous matter. Suppose 
a witness has been permitted to testify, over 
objection of accused, as to facts told him by 
another that should have clearly been excluded 
as hearsay. Thereafter, one or more members 
question this witness as to the reliability of the 
source of information and how recently he had 
been informed of these facts. The answer 
shows the source reliable and the information 
recent. This would be a fair indication that 
the evidence erroneously admitted made a dis- 
tinct impression and probably swayed the judg- 
ment of the members. An excessively severe 
sentence imposed after error at trial may be 
another indication of prejudice. This would 
particularly apply to remarks made in closing 
argument. Should trial counsel add that the 





8 United States v. Benvento, No. 1-51—G—185 (21 November 1951); United 
States v. Cale, No. 1~51-$195 (20 November 1951); United States v. O'Neill, 
No. 6—51—S-117 (14 November 1951). 
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* Compare Viereck v. United States, 318 U. S. 236 (1943) with United 
States v. Antonelli Fireworks Co., 155 F. 2d 631 (C. C. A. 2d, 1946) 
(remarks of counsel). 
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accused had continuously caused trouble since 
entering the service, and the sentence appears 
to be quite out of proportion to that normally 
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ate ff expected, the remarks might well have. influ- 
.0° @ enced the findings. On the other hand, if it 
"0! @ does not appear that the errors were persistent 
throughout a long record of trial,’® or the mem- 
bers indicated that they correctly understood 
do Et the applicable law.and evidentiary weight to be 
ha: g ven, there is a good basis for concluding that 
iply Bite errors did not constitute substantial 
an & p-ejudice. 
ited It more often appears to be the case, however, 
1uai #@ +t) at beacons of positive indicia do not light the 
ime @ \ay, and it is necessary to apply the tests laid 
rise @ down by the Court of Military Appeals in the 
vill- # Lucas case, swpra. This involves viewing the 
" €f= § record as a whole and deciding what effect the 
20UC Bf erors may reasonably have had upon the court’s 
decision. If the reviewer is reasonably sure, 
npts § without disregarding the errors, that the mem- 
e of @ bers of the court were not influenced to a find- 
for § ing against the accused, then, and only then, can 
ance #he conclude that there should be no reversal. 
cher, § It must be remembered that the deciding factor 
is how the members of the court were affected 
< for § as they sat in judgment of the accused. 
r an The application of the tests laid down in the 
some § Lucas case, supra, does not involve weighing 
have § the evidence and disregarding the error. There 
ients § is a distinct difference between the function of 
how § review when the issue is whether the finding is 
pose § against the weight of evidence and whether _an 
over Berror is harmless. “In a case where there are 
m by §no errors or misconduct of counsel, the review- 
luded fers are then compelled to determine that the 
nbers § evidence is insufficient as a matter of law, or 
»f the § beyond a reasonable doubt in a reversal. Here 
e had fi the boards of review and convening authorities 
swe § are empowered to weigh the evidence, recogniz- 
ation # ing that the members of the trial court heard 
| that Band saw the witnesses." Application of the 
a dis- B harmless error doctrine is an entirely different 
judg-§ matter. There the reviewers are concerned 
severe B solely with the effect that the erroneous matter 
avd Pe had upon the finding of the court. Of course 
c “ the evidence must be taken into consideration, 
a but the focal point is the impact the errors had 
_ upon the minds of the members of the court. 
=“ “ae United States v. Soconoy-Vacuum Oil Co., 310 U. S. 150 (1940). 
" Art. 66 (c), UCMJ; Par. 100 (a), MCM; Par. 87 (a) (3), MCM. 
URNAL BMARCH 1952 


Numerous cases have relied upon “ample evi- 
dence,” '* “sufficient other and competent evi- 
dence,” ** “other evidence . . . legally sufficient 
to sustain the findings,” ‘* to support a finding 
and hold errors to be harmless. Such a resort 
to the strength of the evidence marshalled 
against the accused is not in conformity with 
the purpose of the harmless error rule for the 
right to a fair trial would then depend upon the 
amount of evidence available to the prosecution. 
If the state of the evidence in the record of pro- 
ceedings were such that a reasonable man could 
not conclude other than guilt, or there existed a 
prima facie case, then no matter what the prose- 
cutor did, or argument he made, all errors would 
be considered harmless. Once this amount of 
evidence was on the record, the law officer or 
president could do as he pleased even to the ex- 
tent of preventing the admission of evidence on 
behalf of the accused with no fear of reversal. 
And, one could imagine the overzealous trial 
counsel biding his time until he had “sufficient 
and competent evidence” in his favor to sustain 
the finding before creating all sorts of preju- 
dicial circumstances to insure conviction. It 
seems apparent that ignoring the error and de- 
termining how the case went otherwise does 
not make for an adequate review. 

In closing, the following formula is suggested 
as a guide for reviewing the record of trial with 
application of the harmless error rule in mind: 
if there is a “departure . . . from a constitu- 
tional norm or specific command of Congress,” 2° 
generally consider this to be prejudicial; if, in 
the absence of either of the foregoing, there is 
an appreciable probability that the judgment of 
the members of the court was swayed by the 
error, consider the error prejudicial; however, 
if there is a fair assurance that no reasonable 
court could have been swayed by the erroneous 
matter, consider the error harmless. The para- 
mount consideration in applying the harmless 
error rule is to remember that the ultimate de- 
termination is not whether the evidence is suf- 
ficient to support the finding apart from the 
error, but whether the error had substantial in- 
fluence on the finding to the prejudice of the 
accused. t 





12 CMO 3, 1943, 128. 

13 CMO 1, 1943, 27. 

CMO 5, 1947, 134. 

15 Kotteakos v. United States, supra, p. 764, 765. 





NAVY AND AIR FORCE PARTICIPATE JOINTLY 
IN GCM TRIALS 





FFICERS of both the Air Force and the Navy participated in conducting a recent series of trials 

by general court-martial at the U. S. Naval Station, Argentia, in what is probably the first instance 
of inter-service assignment of personnel under the Uniform Code of Military Justice. 

From left to right are: MAJ James W. Strudwick, USAF, Trial Counsel; LCDR John A. Anders, 
USN; LCDR Stuart H. Smith, USN; CDR Lewis F. Davis, USN; YN Severtson, USN (back to 
camera); LCDR John W. Powell, USN; LT Ralph B. Grahl, Jr.. USN; LTJG Lemuel T. Moorman, 
USN; MAJ Donald W. Paffel, USAF (back to camera), Defense Counsel; CAPT George H. Cain, 
USAF, Law Officer; Accused, unidentified (back to camera); LT John W. Klohck. 
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ADJUDICATION OF TORT CLAIMS 
BY DISTRICT COMMANDANTS 


By LT W. N. WINDUS, USN 


The procedure for handling tort claims 
a: ainst the Navy has been streamlined to 
pi vide for quicker settlements and less ad- 
m nistrative processing. 

Settlement authority is now vested in Dis- 
tri:t Commandants, subject to limitations on 
ty »e and amount, for the mutual benefit of 
th: claimants and the Government. 





Jection 2672 of Title 28, U. S. Code, provid- 
in: for the administrative settlement of tort 
cleims against the United States, authorized the 
Sezretary of the Navy or his designee to act on 
benalf of the United States in the accomplish- 
ment of these settlements. Heretofore the 
Judge Advocate General; the Assistant Judge 
Advocate General; the Director, Applied Law 
Division, Office of the Judge Advocate General ; 
the Head, General Claims Branch, Applied Law 
Division, Office of the Judge Advocate General; 
and, in certain instances involving loss of per- 
sonal property due to contact with naval ord- 
nance, the Legal Officers, United States Naval 
Base, Newport, R. I., and United States Sub- 
marine Base, New London, Conn., comprised 
that group of officials whom the Secretary of the 
Navy had designated to exercise the authority 
granted him by this Act. On 31 October 1951, 


"ithe Secretary of the Navy enlarged this group 


of designees to include the Commandant of 
each of the Naval Districts. Official designa- 
tion of these latter persons to so act is contained 
in the changes which the Secretary approved to 
Sections 750.41(b), 750.42(a) (1), 750.45 and 
750.46(a) of the Navy General Claims Regula- 
tions. Advance copies of these changes were 
forwarded to the District Commandants by 
the Judge Advocate General with his letter 
JAG: III:ALO’B: sb dated 23 November 1951 
addressed to Commandants, All Naval Districts. 

t is contemplated that the above changes to 
EN. vy General Claims Regulations will mate- 
ii lly assist the Judge Advocate General in 
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effecting prompt administrative settlement of 
tort claims against the Navy. Previously, in its 
passage through the chain of command to the 
Office of the Judge Advocate General, an investi- 
gative report of an incident from which a claim 
by or against the United States might arise, 
required a complete review by the District Legal 
Officer in order that he might endorse the report 
with his recommendations regarding what 
claims action should be taken in the matter. 
Such review often involved supplementary in- 
vestigation of the incident and time-consuming 
preparation of legal memoranda. The new 
changes to the Claims Regulations do not alter 
the review duties of the District Legal Officers 
but authorize, upon completion of the review, 
final determination in the matter to be made by 
the District Commandant. After completion of 
his consideration and determination, the Com- 
mandant, on the basis of his determination, 
then denies the claim or approves it for payment. 


Limitations concerning types of claims 


Note is to be made of the fact that the dele- 
gation of authority embodied in the Regulations 
Changes does not extend to all types of claims 
coming within the purview of the General 
Claims Regulation. The delegation is applicable 
only to those claims coming under the provisions 
of the Federal Tort Claims Act providing for 
administrative settlement of claims. The sec- 
tions of the General Claims Regulations dealing 
with claims falling under the Act of 1945 (31 
USC 223d) and the Act of 1919 (34 USC 600) 
remain unchanged and existing procedures for 
the handling of these claims, as set forth in the 
Regulations, will continue. Also, the method of 
handling a tort matter where it appears that 
a claim in favor of the United States is war- 
ranted remains unchanged. As indicated by 
Section 750.46(a), the authority to make de- 
mands for the payment of claims in favor of 
the United States has been delegated to the 
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Judge Advocate General only and reports of 
incidents of this nature must be forwarded to 
his office for action. Deviation from the re- 
quirements of paragraph (a) of Section 750.46 
is permissible only in those instances (set forth 
in paragraphs (b) and (c) of the Section) 
where repair of damage to Government prop- 
erty is accomplished directly by or under the 
supervision of the debtor. 


Limitation concerning amount of claim 


Note is also to be made of the monetary lim- 
itation placed upon the Commandant’s admin- 
istrative adjudication of claims by the Statute 
and its implementing Regulations. Unlike 
claims falling within the Act of 1945, those 
falling within the administrative settlement 
provisions of the Federal Tort Claims Act may 
not be considered if they involve an amount in 
excess of $1,000. The Act of 1945 empowers 
the Secretary of the Navy to report those claims 
under the Act in excess of $1,000 to Congress 
for its consideration while the Federal Tort 
Claims Act does not bestow similar authority 
upon the Secretary, and adjudication of claims 
under this Act must be by court determination. 
The monetary ceiling which is placed upon an 
administrative claim by the Federal Tort Claims 
Act has reference to the amount of an individual 
claim. Although any number of claims arising 
from a single incident whose individual amounts 
are less than $1,000 but whose aggregate amount 
is greater than $1,000 are possible of adminis- 
trative settlement under the Act, the authority 
presently delegated to the Commandant is not 
broad enough to cover such types of settlements. 
Multiple claims arising from a single incident, 
unless their aggregate amount is less than 
$1,000, still must be forwarded to the Office of 
the Judge Advocate General for consideration. 


Limitation concerning personal injury or death claim 


Another limitation placed upon the authority 
delegated to the Commandants is noted in re- 
spect to those incidents involving known pos- 
sible claims for either personal injury or death. 
Final action upon incidents of this description 
are not within the scope of the Commandants’ 
authority, and it is necessary to forward reports 
on them to the Office of the Judge Advocate 
General for action. By virtue of this limi- 
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tation the Commandants are precluded frcm 
settling any other claims connected with te 
same incident which gave rise to the persoral 
injury or death even where such other clairis 
are of the type which normally would be s«t- 
tled by the Commandants. Thus, a claim for 
minor property damage by the owner of a motpr 
vehicle involved in an accident with a Nay 


' vehicle could not be administratively settled hy 


the Commandant, if a passenger in the private 
vehicle sustained bodily injury. However, <n 
incident giving rise to a claim against the Gov- 
ernment for property damage only but which 
involves personal injury or death of Naval per- 
sonnel acting within the scope of their employ- 
ment, are outside the category of claims which 
may not be settled by the Commandants by rea- 
son of involving a personal injury or death. 
Such an instance would be a motor vehicle acci- 
dent involving a Navy vehicle on official duty 
where the Navy driver is injured while the 
damage to the private vehicle is in the nature 
of property damage only. Here, administrative 
settlement of a claim for the property damage 
may be effected by the Commandant. As to the 
reporting of incidents of this latter nature, Sec- 
tion 0402 (b) and 0501 of the Naval Supple 
ment, Manual for Courts-Martial, 1951, permit- 
ted investigation of the incident ordered for 
other reasons, to serve as a substitute for the in- 
vestigation required by the Claims Regulations. 
Although it will no longer be necessary to for- 
ward a copy of such an investigation to the 
Office of the Judge Advocate General for the 
purpose of the claim aspect of the matter, Navy 
Regulations concerning the inquiry or investi- 
gation of the incident for other purposes (e. g., 
injury or death of naval personnel) are un- 
affected. 


Subrogated claims 


Administrative settlement of those claims 
falling within the authority of the Comman- 
dants may be made with the claimant for the 
total amount of his damages, with the claimant 
and his subrogee individually to the extent of 
the damages to each, or with the claimant and 
his subrogee jointly for the total amount of the 


damages. In the execution of a claim wherein 
a subrogee appears as a named claimant, it is 
necessary that the signature for the subrogee 
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by a person having such authority and that 

e title of the person so signing be indicated. 

support of such a claim, it is also necessary 

ot the subrogee furnish a duplicate original 

- , photostatic copy of the instrument by virtue 

which he gained his rights in the matter. 

ier the United States Supreme Court ren- 
ed its opinion in United States v. Aetna 

‘ety Company (338 US 366), holding that a 

t could be brought against the United States 

) an insurance company subrogee in its own 
¢ ne under 28 USC 1346(b) of the Federal 
‘rt Claims Act without violation of 31 USC 
} (prohibition of assignment of claims 
inst the Government), the question arose 
y, ether the $1,000 monetary limitation upon 
1 jurisdiction of the administrative settlement 
visions of the Federal Tort Claims Act was 
at Dlicable to the claims of subrogor and sub- 
ro zee independently of each other, thus per- 
m.tting settlement of those claims which are 
within the jurisdictional amount, even though, 
in the aggregate, the claims of the subrogor 
and subrogee might exceed the jurisdictional 
amount. The decision of the Assistant Attor- 
ney General (No. 138, Volume 41, Opinions 
Attorney General) upon this question when 
submitted to him by the Department of the 
Army stated: “It would be unwarranted to 
permit administrative settlement of a loss ex- 
veding $1,000 merely because a subrogee files 
claim separately for its share of the claim.” 
The Assistant Attorney General was of the 
opinion that, “the Court (the United States Su- 
preme Court in United States v. Aetna) in no 
way suggested that the subrogor and subrogee 
had independent claims which were in all re- 
spects separate rather than separable interests 
in a single claim.” 

In regard to claims coming under adminis- 
trative settlement provisions of the Federal 
Tort Claims Act, there are no provisions for an 
administrative appeal from a determination 

ade upon the claim. The Claims Regulations 
(750.42 (b)) provide that any award or deter- 
mination upon these claims by the Secretary, of 
he Navy or his designee is final and conclusive 
upon all officers of the Government except when 
procured by means of fraud. This provision, 
ncwever, does not leave a claimant without other 
re-ourse, for U.S. C., Title 28, Section 1346 (b), 
pe ‘mitting a suit in tort to lie against the Gov- 
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ernment, provides an avenue by which a claim- 
ant may put his case before the courts. The 
claimant may institute court action initially; or 
after he has submitted a claim for administra- 
tive consideration, may commence court action 
thereon upon fifteen days written notice with- 
drawing the claim from consideration by the 
Navy or upon notification by the Navy of final 
disposition of the claim. It is important, there- 
fore, in order that when called upon to defend 
its position in a court action in the matter, the 
file pertaining to each claim be complete and 
contain sufficient evidentiary information to en- 
able the Department of Justice to legally sup- 
port the Government’s position. When viewed 
in the light of possible court action, the neces- 
sity for thoroughness in the original investiga- 
tion of all incidents from which a claim against 
the Government might arise is readily apparent. 
Witnesses, statements, photographs and other 
evidentiary data which would be helpful in sub- 
stantiation of the Government’s case, if not 
secured in the course of the original investiga- 
tion, are difficult to obtain at the later time 
when the matter has become a subject of 
litigation. 


Mechanics of payment 


After considering the facts of the claim and 
arriving at the conclusion that it merits pay- 
ment, a written determination in the matter 
referring to Section 2672 of Title 28, U.S. C., 
and the Secretary of the Navy’s delegation of 
authority ; and containing the name of the claim- 
ant, a brief description of the claim, the amount 
claimed, and the amount allowed, should be 
executed by the Commandant in his official 
capacity as Commandant of the Naval District 
involved. This determination of approval con- 
stitutes a record of the Commandant’s decision 
in the matter. A copy of the determination is 
forwarded to the Office of the Judge Advocate 
General and the original is retained in that por- 
tion of the file pertaining to the claim which re- 
mains in the files of the District Legal Office. 
Actual payment of aclaim approved by the Com- 
mandant is to be carried out by the local asso- 
ciate disbursing office. BuSandA notice 7240, 
promulgated 3 December 1951, apprised the 
appropriate Disbursing Officers of the proce- 
dure. The Commandant by letter informing the 

(Continued on page 27) 
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OCHESTER’S first mock trial by Navy Court-Martial was enacted recently at the WashingtongThus tl 
Square Armory in Rochester, N. Y., by the Volunteer Composite Unit of the Naval Reserve. ably lin 
Twelve officers of the Unit were the uniformed “actors” conducting an official but moot trial undergwas gin 
the Uniform Code of Military Justice. Genera 
Since the Rochester Naval Reserve Composite Unit was the first naval reserve unit in the country§fense) , 

to put on this type of trial, the Judge Advocate General of the Navy, was represented by CAPT§form C 
S. B. D. Wood, USN, General Inspector of the Judge Advocate General’s Office. The Commandant§l211, I 
of the Third Naval District was represented by the District Legal Officer, CDR G. A. Sullivan, USN§ Mr. | 
All of the Naval Reserve Units in Rochester, as well as many Naval Reserve Officers in the areal want 
attended by invitation of CAPT Sam W. Townsend, USN, Commanding Officer of the Composite Unit§comme 
Shown from left to right are LT William Morriss, counsel for the accused; LCDR Ross W4petitio: 
Thompson, the acting accused; and LCDR Carlyle B. Newcomb, taking the oath as law officer of thefeoverec 
court. amend) 
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NEWLY DISCOVERED EVIDENCE AS GROUND 
FOR A NEW TRIAL 


By CDR MAX D. 


" It is not easy to obtain a new trial on the 
assertion that new evidence has been dis- 
covered. The controlling decisions have es- 


tablished strict tests for determining the 
velidity of petitions based on that ground, 
but the opportunity remains as one of the 
safeguards against miscarriages of justice. 





HE PROVISION FOR PETITION for new 
rials contained in Article 73, Uniform Code 
of Military Justice provides: 


“At any time within one year after approval by the 
convening authority of a court-martial sentence which 
extends to death, dismissal, dishonorable or bad-conduct 
discharge, or confinement for one year or more, the ac- 
cused may petition The Judge Advocate General for a 
new trial on grounds of newly discovered evidence or 
fraud on the court. If the accused’s case is pending 
before the board of review or before the Court of Military 
Appeals, The Judge Advocate General shall refer the 
petition to the board or court, respectively, for action. 
Otherwise the Judge Advocate General shall act upon 
the petition.” 


It should be noted that the above Article 
limits the grounds for new trial to newly dis- 
covered evidence or fraud on the court, whereas 
section 12 of the Act of May 5, 1950, which per- 
tains to offenses committed during World War II 
and prior to 31 May 1951, provided that a new 
trial or other relief may be granted by the Judge 
Advocate General “upon good cause shown.” 
Thus the grounds for a new trial are consider- 
Bably limited, and the following reason therefore 
was given by Mr. Felix Larkin (then Assistant 
General Counsel, Office of Secretary of De- 
fense), during the House Hearings on the Uni- 
form Code of Military Justice: (pages 1210 and 
1211, Index and Legislative History, UCMJ). 

Mr. Larkin: “As you notice—and this, which 
I want to bring to your attention, has been 


@petition depend on the grounds of newly dis- 
overed evidence or fraud on the court. In your 
amendment to Article of War 53, last year, the 
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WIVIOTT, USN 


standard was for good cause shown. The rea- 
son for the difference was that we felt that the 
appellate system as devised here is a tight, com- 
prehensive, and efficient appellate system, that 
it is wholly capable of reviewing all matters on 
the record ; that the review of cases should prop- 
erly be as complete as possible in the appellate 
system. I think that is a principle that is fol- 
lowed pretty closely in civilian courts. 

“There are two circumstances which may 
arise which may not have been on the record 
and which it may not have been possible for the 
appellate system to review. They are newly dis- 
covered evidence which, of course, was not avail- 
able at the time and did not appear at the trial; 
and fraud on the court which might have been 
such a fraud that it could not appear on the 
record. That might have been the fraud itself. 
So that those two are really the only remaining 
good causes left after your appellate review on 
the record. This is not written in such a way 
that no case can become final, pending the lapse 
of a year, and on the possibility which may be 
very remote that there is going to be newly 
discovered evidence or there has now been dis- 
covered that fraud was practiced on the court. 
If, of course, they do arise that permits the 
remedy ; but it is not intended that there is no 
finality until the year elapses.” 

Personnel concerned with the administration 
of military justice should become acquainted 
with the requirements of new evidence and the 
tests applied thereto in a pttition for a new 
trial on the ground of “newly discovered 
evidence.” 

Paragraph 109d(2), MCM, 1951, provides: 

“A new trial will not be granted on the grounds of 
newly discovered evidence unless the petition shows: 

“(a) That the evidence is in fact newly discovered, 
that is, discovered since the trial. 

“(b) That the petitioner exercised due diligence 
to discover the eVidence at the time of trial. 

“(c) That the newly discovered evidence, if con- 
sidered by a court-martial in the light of all other 


pertinent evidence, would probably produce a sub- 
stantially more favorable result for the accused.” 
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An examination of the federal cases pertinent 
to this discussion reveals that the federal courts 
apply the same tests as above set forth, and in 
addition thereto, require that there be a show- 
ing that the evidence relied on must not be 
merely cumulative or impeaching; and, it must 
be material to the issue involved (Johnson V. 
U. S., 32 F. 2d 127; Evans v. U. S., 122 F. 2d 
461). The desirability of the additional tests 
required by the federal cases is readily seen, and 
although not set forth in the Manual for Courts- 
Martial, 1951, should nevertheless be considered 
in determining the validity of the newly discov- 
ered evidence presented as ground for a new 
trial. 


That the evidence is in fact newly discovered 


Evidence discovered by an accused subse- 
quent to the trial of his case is a proper basis 
for an application for a new trial. Where evi- 
dence is discovered before the conclusion of a 
trial or where an expected witness is absent or 
incompetent, an application should be made to 
have the trial postponed so as to afford the party 
an opportunity to produce the evidence. Subse- 
quent discovery of the importance of evidence 
which was in the possession and knowledge of 
the applicant for a new trial, at the time of trial, 
does not entitle him to a new trial on the basis of 
newly discovered evidence. 39 Am. Jur. New 
Trial § 159. A distinction must also be made 
between “newly discovered” and “newly cre- 
ated” evidence. The latter is not a recognized 
ground for a new trial and arises in situations 
where impediments preventing a witness from 
testifying have been removed, such as acquittal 
of a joint defendant, or a divorce secured since 
the conviction. 

In Johnson V. U. S., 32 F. 2d 127, an applica- 
tion for a new trial on the ground of newly dis- 
covered evidence of witnesses present at the time 
and place of the offense was properly refused 
where, if such witnesses were in fact present, 
the accused must have known of that fact before 
trial. In a homicide prosecution, where the de- 
fendant pleaded self defense, discovery of evi- 
dence known by the prosecution but not disclosed 
to the defense during the trial, that after the 
homicide an open pen knife was found in the 
trouser pocket in which the victim had his hand, 
was ground for a new trial. Griffin v. U.S., 183 
F. 2d 990. In a prosecution for violating the 
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prohibition law, photographs and a surveyoi’s 
plot claimed to show surroundings of a distillevy 
more reliably, were held not to be newly disccy- 
ered evidence justifying a new trial. Dowling v. 
U. S., 49 F. 2d 1014. If the conviction of the 
defendant was effected by the use of evidence 
poisoned and tainted with wire-tapping, a new 
trial should be granted. U. S. v. Coplon, 31 
F. Supp. 867. Where facts in an affidavit in 
support of a motion for a new trial were known 
to the defendant at the time of trial, they are 
not “newly discovered evidence” authorizing a 
new trial under federal rule. Cleary v. U. S., 
163 F. 2d 748; U.S. v. Stephan, 50 F. Supp. 445. 
Evidence obtained after the trial, in order to be 
newly discovered, must have been unknown and 
unavailable to the defendant himself at the time 
of trial. Fogelv. U.S.,167 F.2d 763. The mere 
claim in moving papers that the motion is based 
upon after discovered evidence, does not make 
it such a motion if it appears upon the face of 
the document that all the evidence was known 
to the movent before the trial was concluded. 
Paddy v. U. S., 148 F. 2d 847. It was held not 
error to refuse a new trial for newly discovered 
evidence, where such evidence was obtained by 
an examination of public records. Greene, 
Moore & Co. v. U. S., 19 F. 2d 130. Evidence 
discovered during the progress of the trial 
should be offered, if possible, even though out of 
the regular order of proof, and even during or 
after argument. 66 C. J. S. New Trial, sec- 
tion 103. 


That the petitioner exercised due diligence to 
discover the evidence at the time of trial 
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One seeking a new trial upon the ground offfe 


newly discovered evidence must show not only 


that the evidence upon which he relies as thei 


basis of his claim was in fact newly discovered 
or unknown to him until after the trial had been 
had, but also that he could not with reasonable 
diligence have discovered and produced such 
evidence at the trial—that his failure to produce 
the alleged newly discovered evidence at the 
original trial was not due to laches, negligenc¢ 


or want of diligence on his part. 39 Am. Jur.greY' 


New Trial § 160. Where evidence was as avail™ 


able before trial as after trial, a new trial is no 
justified. 


The term “due diligence” cannot be nicelj 





<e must be considered in determining whether 
. petitioner has.in fact exercised due dili- 
ice to produce the evidence during the trial, 
ich he now urges as newly discovered. Legal 
il gence encompasses the thorough examina- 
1 and cross-examination of a witness. A 
> itioner should ordinarily not be granted a 
v trial to permit a witness to testify to facts 
gotten or overlooked by him or to which his 
antion was not called, when giving his testi- 
ay at the trial. 
“he petitioner is required to rebut the pre- 
i nption that the verdict is correct and that 
re has been a lack of due diligence and to 
es ablish other facts essential to warrant the 
‘ nting of a new trial upon the ground of newly 
i: covered evidence. 30 Am. Jur., New Trial 
§ 56. When moving for a new trial upon the 
gr unds of newly discovered evidence the peti- 
ticner must show by affidavit, or in his petition, 
that he used due diligence to procure the evi- 
dence in time for use at the trial if he knew of 
its existence prior to his conviction. A mere 
allegation that he used due diligence will not 
suifice. The petitioner must set forth with rea- 
sonable length and with some particularity the 
various measures resorted to by him to procure 


the production of the evidence at his trial, and if 
possible, to state the reasons why his efforts 


were not successful. But he must state facts, 
and not mere conclusions, opinions or guesses 
(Underhill’s Criminal Evidence, 4th Ed., Sec. 
836). 

The reason for the requirement that there be 
a showing of due diligence is obvious. The 
courts will not permit a defendant to withhold 
evidence which he might easily procure, and 
ymspeculate on the outcome of the trial, and then, 
if the verdict is against him and after the theory 
of the prosecution is known, to be granted a new 
rial and therein produce evidence which could 


ave been previously produced except for his 
rior laches. 


hat the newly discovered evidence, if considered 
Jmby a court-martial in the light of all other pertinent 
evidence would probably produce a substantially 
ore favorable result for the accused 


‘n order to justify the granting of a new trial 
hcre must be a showing that even if the newly 
iscovered evidence is proved in his favor, it 

pr bably would result in a change of the findings 
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.of the court. U.S. v. Johnson, 142 F. 2d 588, 


592; Weiss v. U. S., 122 F. 2d 675, 691; Evans v. 
U.S., 122 F. 2d 461, 468. Sufficient grounds for 
granting a new trial will be deemed to exist only 
if within the discretion of the authority consid- 
ering the ‘petition all the facts and information 
before such authority, including, but not lim- 
ited to, the record of trial, the petition, and 
other matters presented by the accused affirma- 
tively establish that an injustice has resulted 
from the findings and that a new trial would 
probably produce a substantially more favor- 
able result for the accused. Paragraph 109d 
(1), MCM, 1951. It is considered that the au- 
thority considering the petition may review all 
the evidence, determine the weight to be given 
to same, and consider the credibility of the 
witnesses who have testified or who will be 
presented in support of the newly discovered 
evidence. 

The rule to be deduced from the cases is that 
where newly discovered evidence is of such con- 
clusive nature, or of such decisive or preponder- 
ating character, that it would with reasonable 
certainty have changed the verdict or materially 
reduced the sentence, a new trial should be 
granted if it is satisfactorily shown why the 
evidence was not discovered and produced at 
the time of trial. Cf. 30 Am. Jur., New Trial 
§ 156. Whether it would have such effect must 
be determined upon consideration of the govern- 
ment’s case as a whole and where there is evi- 
dence, the force of which could not be in the 
slightest degree affected by the newly discovered 
evidence, a new trial should not be granted. 
U. S. v. Memolo, 72 F. Supp. 747. Generally, 
courts look with disfavor upon applications for 
a new trial because of newly discovered evi- 
dence, but they are sometimes indulgent if they 
are convinced that there has been a miscarriage 
of justice, even if the newly discovered evidence 
be incidentally impeaching or cumulative in 
nature, when satisfied that there is probable 
cause to believe that the result will be different 
as a result of such testimony (Underhill’s Crim- 
inal Evidence, 4th Ed., Sec. 835). 


That the evidence relied upon must not be merely 
cumulative or impeaching 


Cumulative evidence is generally defined as 
additional evidence of the same kind to the same 
(Continued on page 28) 


23 





JUDGE ADVOCATE GENERAL IS HONORED 























5 fours Judge Advocate General of the Navy, Rear Admiral George L. Russell, USN, of Middlebury, Vt. 
was recently commissioned an Honorary Admiral in the Texas Navy during a brief ceremony in the 
Admiral’s office in the Pentagon, Lieutenant Commander William L. Storey, USNR, presented him with 
the coveted document, duly signed by Governor Allan Shivers, with the seal of the State of Texas affixed 
and attested by the Secretary of State John Ben Shepperd. 

Admiral Russell accepted the commission and expressed his gratification. During a recent inspec- 
tion tour, Admiral Russell had visited various places in Texas, and the commissioning ceremony was 
a vivid reminder of the courtesies extended to him while there. The few who have been similarly hon- 
ored include Fleet Admiral Chester W. Nimitz, USN (Ret.), a native of Texas. 

During the days of the Republic of Texas, the Texas Navy had a brief but thrilling history. In 
the fight for freedom from Mexico, Texas effectively employed seven ships, the Invincible, the Inde- 
pendence and the Terrible among them. While the Texans had a feeling for the sea, it was never as 
strong as the feeling for the saddle, demonstrated in one naval engagement during the Texas Revolution. 
A flotilla of the Mexican Navy had sailed into Copano Bay, sweeping all that was before it, and seemed 
certain of victory until the tide went out and left the Mexican ships stranded. Thereupon the Texa 
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mounted horses that swam when the water was too deep to walk, and dodging the fire from the station- 
ary guns on the Mexican ships, they stormed and took the enemy vessels. 


In 1845, when the Republic of Texas was annexed to the United States, the naval vessels that were 


stil in existence were transferred to the United States Navy. 


However, the United States refused to 


let the Texas officers go along with the vessels into the new service, and they deeply resented such treat- 


ment. 
their claims before Congress and the courts. 


They contended that it was a breach of the terms of the Act of Annexation, and they pressed 
Ten years went by before Congress finally passed an act by 


wich the United States paid the former officers of the Texas Navy the amount that officers of the United 
Stites Navy on leave would have received for the period from annexation to the date the act was passed. 


Today the flagship of the Texas Navy is the battleship Texas. 


It is moored in the Houston ship 


chinnel, near the San Jacinto Battleground, where Texans won their independence. 

Left to right: MAJ George P. Blackburn, USMC, of Austin, Tex.; CDR Donald D. Chapman, 
USN, of Thalia, Tex.; RADM George L. Russell, USN, Judge Advocate General; LCDR William L. 
Storey, USNR, of Dallas, Tex.; Mr. J. Fielding Jones and MAJ Tom B. Wood, USMC, both of Austin, 
Tex. Foreground: Flag adopted by the Republic of Texas in 1839. 





DiGESTS ... 


(Continued from page 2) 


of the offense and the evidence was of such 
quality and quantity that the presumption of 
innocence was overcome and the guilt of the 
accused was established beyond a reasonable 
doubt. 

The United States Court of Military Appeals 
reversed the decision of the Board of Review 
and held that the failure of the President of a 
special court-martial, after a plea of not-guilty 
to the offense charged, to instruct and charge 
the members of the court in conformance with 
Article 51(c), UCMJ, and 73a and b, MCM, 
1951, materially prejudiced the substantial 
rights of the accused. An accused by a plea of 
not guilty puts in issue every material allegation 
of the offense charged and places the burden 
upon the government to prove beyond a reason- 

able doubt all the essential elements of the 
‘offense charged. A plea of not guilty calls into 
operation the presumption of innocence and re- 
quires that any reasonable doubt be resolved in 
favor of the accused. An accused by a plea of 
not guilty does not waive any of his rights but, in 
effect, insists on his full measure of protection. 
The Congress in the UCMJ conferred certain 
rights upon an accused, included in which is the 
right to have the court instructed on the ele- 
ments of the offense and the presumption of 
innocence and the burden of proof. The fail- 
ure to accord an accused such an important and 
fundamental right is a violation of what the 
Court of Military Appeals called “Military due 
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process.” 
1951.) 


(U.S. v. Clay, decided 27 November 


FAILURE TO VOTE ON FINDING 


@ An accused was tried by special court- 
martial for an offense to which he pleaded 
guilty. He was fully and fairly instructed con- 
cerning the meaning and effect of his plea of 
guilty and he stated that he understood the 
effect of his plea but he desired to persist 
therein. The President then instructed the 
members of the court on the elements of the 
offense and charged them on the presumption of 
innocence and the burden of proof pursuant to 
Article 51(c) and 73a and b, MCM, 1951. Im- 
mediately thereafter, without closing the court 
for voting by secret written ballot upon the find- 
ings, the President announced that the accused 
was “guilty by plea.” The court then received 
personal data and evidence regarding previous 
convictions. A sentence was imposed in con- 
formance with the requirements of UCMJ and 
MCM, 1951. 

The United States Court of Military Appeals 
held that the failure of the President to close 
the court to take a secret written ballot on the 
question of the guilt of the accused, as directed 
by Articles 51 and 52, UCMJ, and 74d, MCM, 
1951, was error as a matter of law, but, in 
view of the accused’s plea of guilty and his per- 
sistence therein after a full disclosure of its 
effect, such error did not prejudice his substan- 
tial rights (U.S. v. Goodrich, decided 8 Novem- 
ber 1951). t 
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LEGAL OFFICERS CONFERENCE 





| igre second conference of legal officers of the Navy’s various Far East activities in Japan and Korea 
was held in Tokyo, Japan, 21 December 1951, under the sponsorship of Commander Naval Forces, 
Far East. 

Fifteen officers, representing 11 separate activities, participated in the 1-day seminar which had 
been convened to discuss procedures and problems encountered under the new Uniform Code of Military 
Justice. 

The lawyers first met with RADM T. C. Ragan, USN, Deputy Chief of Staff to VADM C. Turne 
Joy, USN, Commander Naval Forces, Far East, before taking up a lengthy and varied agenda. CDR 
George D. Sullivan, USN, Legal Officer, Commander Naval Forces, Far East, acted as moderator fo 
the forum. 

Considerable time was spent by the group discussing possible revision of certain sections of thé 
new code and MCM, 1951. CDR Eugene N. Curtis, USN, Legal Officer, CSD31, who had researched the 
matter for the conference, presented a proposal for several alterations of the code. The forum’s con#fe 
clusions were forwarded to the Judge Advocate General by Commander Naval Forces, Far East. 

CDR Sullivan submitted to the seminar a “maximum time’’ schedule for the handling of cour 
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martial cases in NavFE and after discussion it was agreed that the schedule would be promulgated by 
Commander Naval Forces, Far East. All activities reported difficulty in speeding up cases as required 
by the new code due to heavy workloads. 

A report, reflecting various types and quantities of courts-martial cases handled during the past 
month, was requested by CDR Sullivan from each command represented and problems evidenced in each 
cas? received the attention of all lawyers present 

Other topics discussed included the Foreign Claims Act, recent Board of Review decisions, antic- 
ipeted ramifications of the Japanese Peace Treaty, admiralty claims procedures, income tax matters, 
an the difficulty of obtaining adequate reference material. 

After the day-long session the group wholeheartedly advocated that these seminars be continued on 
a?) onthly basis to permit further consideration of mutual problems and to facilitate the exchange of 
id: as and methods. 

Those in attendance, pictured above from left to right (standing) are: CAPT Theodore E. Day, 
US MCR, Itami Air Force Base; LCDR Jacques H. Fox, USNR, U. S. Fleet Activities, Japan-Korea; 
M iJ Douglas C. Lauderdale, Jr., USMC, First Marine Wing, Fleet Marine Force; CDR Geoffrey E. 
Calisle, USN, Headquarters Battalion, First Marine Division, Fleet Marine Force; LTJG Robert M. 
Ccur, USNR, U. S. Naval Communication Facility, Yokosuka; LCDR Emmet M. Ferguson, USNR, 
Commander Service Squadron Three; LT Joseph B. Williams, USNR, U. S. Fleet Activities Japan- 
Kcrea; LCDR Roger H. Harper, USNR, Commander Naval Forces, Far East. 

Left to right (sitting): LTJG George B. Muse, USNR, U. S. Fleet Activities, Pusan, Korea; LT 
Robert B. Gibson, USNR, Haneda Air Base; CDR Frank W. Lowe, USN, Commander Fleet Air Wing, 
Japan; CDR George D. Sullivan, USN, Staff Legal Officer, Commander Naval Forces, Far East; CDR 
Martin W. Robinson, USN, U. S. Fleet Activities, Japan-Korea; CDR Eugene N. Curtis, USN, Com- 
meander Service Division Thirty-One; LT James F. Mastoris, USNR, U. S. Naval Air Station, Atsugi. 





COURT... 


(Continued from page 5) 

At the present time the Court is temporarily 
located on the seventh floor of the Internal Rev- 
enue Building in the District of Columbia. The 
Court is utilizing the courtroom, conference 

Koreaggrooms, and library of the United States Court 
of Customs and Patent Appeals. This arrange- 


CLAIMS ... 


(Continued from page 19) 
Disbursing Officer that the claim has been ap- 
proved, transmits the claim to the disbursing 
office for payment. Accompanying this letter 
of transmittal there should be an original and a 
copy of the claim submitted (Bureau of Budget 
Standard Form 95) and documents in support 


ment, however, is purely temporary and plans 
are now being formulated for the establishment 
of the Court in its permanent home. 

Already, in its comparatively short existence, 
the United States Court of Military Appeals has 
taken its position in the judicial system as one 
of the most important courts of the country. 
The welfare of the millions of men and women 
@ser'ving in the armed forces, and living under 
he military justice system, is directly depend- 
en’. upon this highest appellate tribunal, whose 
e-isions constitute the standards upon which 
h:t system operates. t 
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thereof (Power of Attorney or other instru- 
ment evidencing fiduciary relationship if the 
claim has been submitted by a person other than 
the owner of the damaged property, a dupli- 
cate original or photostatic copy of the subro- 
gation instrument if a subrogee is involved as a 
claimant, repair estimate or receipt upon which 
the amount of the claim is based, and a reduc- 
tion agreement if claimant has agreed to reduce 
his claim to a lesser amount than he originally 
claimed). Preparation and payment of the 


public voucher for the claim is then carried out 
by the disbursing office. 
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NEW TRIAL ... 


(Continued from page 23) 


point. Goodrich v. U. S., 48 Ct. Cl. 61 Gener- 
ally, the newly discovered evidence which is 
merely impeaching in character does not war- 
rant the granting of a new trial. Long Vv. U.S., 
139 F. 2d 652, citing Evans v. U. S., 122 F. 2d 
461. A new trial will not be granted on the 
ground of newly discovered evidence, when such 
evidence is merely cumulative, or is upon unim- 
portant matters in the case. Brown V. Evans, 17 
F. 912, affirmed 3 S. Ct. 83, 109, U. S. 180. 
Where it appears, from the affidavits filed upon 
a motion for a new trial that the new evidence 
proposed is substantially the same evidence as 
that introduced at the trial, and that certain 
records sought to be introduced were available 
to the party making the motion as evidence at 
the trial, the motion will be denied. Fuller v. 
Harris, 29 F. 814. 

The Federal cases are in accord that a new 
trial will not be granted on account of newly 
discovered evidence which is merely cumulative 
in character, being additional proof of a fact to 
which others have testified at the trial. 

Black’s Law Dictionary (4th Ed.) defines im- 
peachment as “To call in question the veracity 
of a witness, by means of evidence adduced for 
that purpose, or the adducing of proof that a 
witness is unworthy of belief.” Newly discov- 
ered evidence which merely contradicts a wit- 
ness, is not sufficient to warrant a new trial. 
Newly discovered statements of a witness incon- 
sistent with his testimony at the trial are not 
ground for a new trial if they tend merely to 
impeach thewitness. 10 ALR2d384. Evidence 
impeaches a witness, within the meaning of the 
rule that merely impeaching newly discov 
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evidence is not ground for a new trial, when it 
assails his general credibility or otherwise 
weakens the force of his testimony and detracts 
from the weight to be given it, without having 
of itself probative value as original evidence 
upon the matter at issue. 10 ALR 2d 387. 


The evidence must be material to the issues involved 


Newly discovered evidence must be compe. 
tent and relevant to the issues tried, and of such 
weight and nature that if added to the evidence 
already in the case would probably change the 
result of the trial. Tracy v. Terminal R. Ass’n 
of St. Louis, 170 F. 2d 635, 640. In the last- 
cited case a petition for a new trial was denied 
since “there was no newly discovered evidence 
so far as the issues in the case were concerned.” 
It is a well-settled rule that newly discovered 
evidence, in order to be ground for granting a 
new trial, must be material to issues of the case 
which are determinative of the controversy. 10 
ALR 2d 383. Newly discovered evidence on an 
issue not prominent in the case is not a ground 
for granting a new trial. The irrelevancy of the 
evidence alone may prevent the granting of a 
new trial. On the other hand mere relevancy 
alone is not sufficient for a new trial, if such 
evidence is incredible, cumulative or otherwise 
unsatisfactory. Underhill’s Criminal Evidence, 
Sec. 841. 

Petitions for a new trial on the ground of 
newly discovered evidence are generally not 
favored by the courts, and in order to prevent, so 
far as possible, fraud and imposition which de- 
feated parties may be tempted to practice as a 
last resort to escape the consequences of an ad- 
verse verdict, such application should always be 
subjected to the.closest scrutiny. 20 R. C. L 





